








Case History

On 16 July 2003, the 69 year old patient was referred to the
neurosurgeon by a rheumatologist. The patient gave a four month
history of left groin pain radiating to the anterior thigh with associated
numbness. There was no bladder or bowel dysfunction and the lower
limbs were neurologically intact. A CT was suggestive of a left sided
L2 nerve root compression. The rheumatologist referred the patient
for consideration of a foraminal injection or surgical decompression.
The neurosurgeon had a brief discussion with the patient about the
possibility of a foraminal injection but the patient said she was not
keen to proceed with this option. The neurosurgeon ordered an

MRI which was suggestive of L1 and L2 nerve root compression. A
lumbar CT myelogram was performed in order to clarify the diagnosis.
This investigation noted narrowing of the neural exit foramen on

the left at L1/2 and some compression at L2/3. The neurosurgeon
recommended a decompression of the left L1/2 intervertebral foramen
and the L.2/3 spinal canal. He discussed the benefits and risks of the
procedure with the patient and her husband, including a very small
risk of ‘nerve root injury’ and the risk of the surgery not relieving her
symptoms. Unfortunately, the surgeon did not include any details
about this discussion in the medical records.

The surgery was performed on 6 October 2003. No complications
were noted during the procedure. Postoperatively the patient was
found to have saddle anaesthesia, altered sensation in the right lower
limb and some weakness of both legs. She also complained of urinary
incontinence and disturbance of defaecation. An MRI performed on
27 October 2003 excluded the presence of a haematoma or abscess.
The patient was ultimately discharged to a rehabilitation hospital on 5
December 2003. At this time the patient was mobilising with a frame.
She required regular enemas for her bowel management and was
performing intermittent urinary self catheterisation.

Medico-legal Issues

On 14 August 2005, the patient commenced legal proceedings
against the surgeon. In the Statement of Claim, the patient alleged that
the surgeon was negligent in:

e recommending a surgical procedure when it was unnecessary;

e failing to warn her of the possible complications of the procedure;
and

e failing to exercise due care, attention and diligence in the
performance of the procedure.

An expert report from an orthopaedic surgeon opined that the
discussion about the risks of the surgery should have included a
warning about the risk of nerve damage (including paralysis) and
that at the L1/2 level of the spine there was also the possibility of
autonomic problems from damage to the conus or cauda equina.
The surgeon concluded that if no warning was given of these
complications, then there was a departure from accepted surgical
practice. The expert also concluded that the patient’s ongoing
symptoms and signs were the result of injury to the spinal cord during
the procedure and this was a ‘departure from normal expected
surgical practice in terms of its outcome’.

Expert opinion obtained on behalf of the neurosurgeon concluded that
there were adequate indications for the surgical procedure, although a
more detailed discussion about the option of a foraminal injection may
have been appropriate. The expert noted that there was no evidence
that the procedure was performed in a negligent manner. There was
some criticism of the delay in ordering the post operative MRI but

the expert noted that this made no difference to the patient’s clinical
outcome.

The most significant allegation against the surgeon was that of failure
to obtain adequate consent for the surgery. There was a difference
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between the patient’s and the surgeon’s version of events regarding
the discussion of the benefits and risks of the procedure. The patient
was adamant that the surgeon had failed to warn her about the risks
of the procedure. The patient was accompanied by her husband to
each consultation with the surgeon and he supported the patient’s
contention that no detailed discussion had occurred. At mediation, it
was apparent that the patient and her husband had not understood
that ‘nerve root injury’ meant that the patient could suffer from some
paralysis of her lower limbs.

In view of the fact that the surgeon’s medical records did not include
any notation about a discussion regarding the risks of the procedure,

it was felt that there was a real possibility that a Court would find that
there was a failure to warn the patient adequately about the risks of
the surgery. That said, the Court would then need to consider the
patient’s condition pre-surgery and determine whether she would have
undergone the procedure if adequately warned of the risks.

The claim was settled prior to hearing.

Discussion

Patients are entitled to make their own decisions about medical
treatments or procedures and should be given adequate information
on which to base those decisions [1]. The aim of obtaining consent
should be to enable the patient to determine whether or not to
undergo the proposed intervention. Information should be provided in
a form and manner which helps patients to understand the condition
and treatment options available. This information needs to be
appropriate to the patient’s circumstances, personality, expectations,
fears, beliefs, values and cultural background. In this case, the patient
and her husband had very little understanding of medical terminology
and it appeared that the patient had no real understanding of the
potential risks of the surgery.

Risk Management Strategies

The NHMRC’s “General guidelines for medical practitioners on
providing Information to patients” provides useful guidance for medical
practitioners on obtaining patient consent for interventions. In part, the
Guidelines state:

“Doctors should normally discuss the following information with their
patients:
e the possible or likely nature of the illness or disease;
® the proposed approach to investigation, diagnosis and treatment:
e what the proposed approach entails;
e the expected benéfits;

e common side effects and material risks of any intervention (see
below);

e whether the intervention is conventional or experimental;
e who will undertake the intervention.

e other options for investigation, diagnosis and treatment;

e the degree of uncertainty of any diagnosis arrived at;

e the degree of uncertainty about the therapeutic outcome;

¢ the likely consequence of not choosing the proposed diagnostic
procedure or treatment, or of not having any procedure or
treatment at all;

¢ any significant long term physical, emotional, mental, social, sexual
or other outcome which may be associated with a proposed
intervention;

e the time involved; and
e the costs involved, including out of pocket costs.

Informing Patients of Risks

Doctors should give information about the risks of any intervention,
especially those that are likely to influence the patient’s decisions.
Known risks should be disclosed when an adverse outcome is
common even though the detriment is slight, or when an adverse
outcome is severe even though its occurrence is rare. A doctor’s

judgement about how to convey risks will be influenced by:

* the seriousness of the patient’s condition; for example, the manner
of giving information might need to be modified if the patient were
too ill or badly injured to digest a detailed explanation;

e the nature of the intervention; for example, whether it is complex or
straightforward, or whether it is necessary or purely discretionary.
Complex interventions require more information, as do interventions
where the patient has no illness;

¢ the likelihood of harm and the degree of possible harm; more
information is required the greater the risk of harm and the more
serious it is likely to be;

e the questions the patient asks; when giving information, doctors
should encourage the patient to ask questions and should answer
them as fully as possible. Such questions will help the doctor to
find out what is important to the patient;

e the patient’s temperament, attitude and level of understanding;
every patient is entitled to information, but these characteristics
may provide guidance to the form it takes; and

e current accepted medical practice” [1].

What Are ‘Material’ Risks?
A risk is material if:

e areasonable person in the patient’s position, if warned of the risk,
would be likely to attach significance to it; or

e if the medical practitioner is or should reasonably be aware that
the particular patient, if warned of the risk, would be likely to attach
significance to it (Rogers v Whitaker) [2].

In general terms, a known risk should be disclosed when:

® an adverse outcome is a common event even though the detriment
is slight.

® an outcome is severe even though its occurrence is rare.

A common myth surrounding the discussion of benefits and risks

is that decisions are based on a rational weighing up of relevant
information. However, most patients’ assessment of risk is primarily
determined not by facts, but by emotions [3]. Patients want to know
whether and how they will be affected as individuals. They do not
necessarily equate this with an explanation of risk as derived from
population studies and medical research. The way in which information
on risks is presented to patients influences their subsequent decisions.
Consider the following examples:

e ‘Thereis a 99% chance of surviving’ vs ‘there is a 1% chance of
death’.

* An investigation that reduces a patient’s risk of dying from cancer
from 2% to 1% can be said to reduce their risk by 1% or half.

Presenting information to patients in natural frequencies (eg one
patient out of every 100) is an effective method of reducing any
confusion resulting from numerical risk information. Additionally, the
presentation of both positive and negative frames, rather than only one
perspective, contributes to the effectiveness of communicating risk
information.

Patient information brochures are a useful adjunct, but not a substitute
for the discussion with a patient about a procedure or treatment. It is
important to use terminology that the patient will understand.

An outline of the discussion of the benefits and risks of an intervention
should always be recorded in the medical records. Including this
information in the letter to the referring medical practitioner is one way
of recording the content of the discussion. Some medical practitioners
also send a copy of this letter to the patient to reinforce the content of
their consultation with the patient.
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Case History

On Saturday 6 January 2007, the GP saw an 18 month old child with
his mother at the surgery. The mother reported that the patient had a
two day history of a high temperature. On examination, there was no
obvious source for the fever. The child’s temperature was 38 and he
was mildly dehydrated. The GP advised the mother that she should
take her son to the local Emergency Department (ED) for review and
further investigations. The GP contacted the triage nurse and provided
the mother with a letter of referral to the ED.

Later that morning, the practice received a phone call from the
patient’s father enquiring about the child’s wellbeing. The father

said that he had received a text message from the patient’s mother
informing him that their son was unwell. The GP told the father that the
patient had been referred to the local ED for further investigation of his
fever.

In March 2007, the practice received a letter from the complaints
commission, enclosing a long letter of complaint from the mother of
the child. The mother stated that there were court orders in place that
restricted the patient’s father to six hours of supervised contact per
week. She complained that the GP had breached her son’s ‘privacy
and confidentiality’ in discussing his condition and revealing his
location to the father. As a result, the mother alleged that the GP had
put her child at ‘significant risk of harm’. The mother said that she had
sought advice from her solicitor who indicated that it was impossible
for the GP to have identified the caller as the patient’s father over the
phone. The mother alleged that the solicitor said that it was ‘highly
inappropriate for the GP to have given any information to the father
about her son’.

Medico-legal Issues

The GP contacted MDA National for advice on how to respond to the
complaints commission. The GP was told that, in the circumstances,
he had acted entirely appropriately in providing information to the
patient’s father about his son’s condition. The GP sent a response to
the complaints commission outlining the details of the consultation
and the subsequent phone contact with the patient’s father. He noted
that there was no comment in the medical records, and no indication
from the mother, that the child’s father should not be contacted. The
GP further noted that he had provided appropriate medical care to the
patient and his actions had at all times been motivated by looking after
the child’s best interests. The GP rejected the mother’s allegation that
his conduct had, in any way, put the patient at risk of harm.

In May 2007, the GP received a letter from the complaints commission
advising him that the complaints commission had assessed the
complaint and decided to discontinue dealing with the matter.

Discussion

In general terms, either parent of a young child is able to obtain
information about the medical management of their child. However,
exceptions may apply when there is a court order that grants sole
responsibility for the medical care of the child to one parent or where
the medical practitioner believes that disclosure of the information may
pose a risk of harm to the child or other family members.

The amendments to the Privacy Act 1988 which were introduced
on 21 December 2001 give patients a general right of access to
their health information, including the medical records. In the case
of children who are not capable of giving consent, the medical
practitioner can disclose health information to a ‘person who is
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responsible’ for the child, including a parent. The Privacy Act does not
specify that a parent must be a ‘custodial parent’. This allows flexibility
in judgement when determining to whom to disclose information.
Where the doctor becomes aware that one exists, it is always
advisable to ask the parents the nature of any Court orders eg care,
custody & control orders, specific order regarding provision of medical
care to the child.

Disclosure can occur:

® because it is necessary for the provision of appropriate care or
treatment to the individual; or

e for compassionate reasons.

In exceptional cases, a medical practitioner may decide not to disclose
health information collected from a young child. This would generally
relate to a risk of serious and imminent harm posed to the child, or
others, if disclosure took place. For example, if a parent is abusive
toward a child or other family members, a medical practitioner may
decide there are reasonable grounds to believe disclosure of the
child’s health information would result in greater danger.

In situations in which the parents of a young child are separated or
divorced, it is not uncommon for GPs to become ‘piggy in the middle’
of the dispute between the parents.

Consider the following cases which were recently reported by
Members:

e The father of a three year old child wrote to the child’s GP stating
that he expected to be informed every time his child was brought
to the surgery. The father also wanted to be consulted before any

treatment was given to his son and demanded that the GP send
him a copy of the clinical notes following each consultation. MDA
National advised the GP that he had no legal obligation to inform
the father about the nature of any consultations with the child. Nor
was it necessary for the GP to obtain the father’s consent before
providing treatment to the child. MDA National assisted the GP in
preparing a response to the father’s letter stating that he should
ask the child’s mother to provide him with the information he was
seeking.

e The father of a five year old patient saw the GP and asked her
to give him a prescription for an EpiPen Jr for his son. The father
said that he needed the EpiPen Jr when his son had weekend
access visits with him, in view of the patient’s severe peanut allergy.
The GP printed a prescription for the child and gave it to the
father. A complaint was subsequently received from the patient’s
mother who stated that her ex-partner had sent her a copy of the
prescription and ‘taunted’ her with the fact that he now knew her
address. Apparently there was a court order against the father
which prohibited him from making any contact with the mother
and the prescription provided by the GP had included the mother’s
address. Unfortunately, there was no information in the child’s
medical records to alert the GP to this situation.

Risk Management Strategies

Be wary of requests for a copy of a child’s medical records, or a
medical report, where the parents are separated or divorced.

In certain situations, it may be reasonable not to disclose information
and/or medical records of a young child to a parent. This situation
may arise if disclosure is not required for medical or compassionate
reasons; or if disclosure may be harmful.

If in doubt about how to proceed, do not hesitate to seek advice from
MDA National - you may be able to avoid becoming ‘piggy in the
middle’ of a dispute that does not involve you or your practice.

Reference

Guidelines on Privacy in the Private Health Sector. Office of the Federal Privacy
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Award Tor Council Member

1!
Dr Berés Wenck, centre, receives her award ffrom DriZelle Hodge, immediate past president of AMAQ, a and Health Minister Stephen Robertson.

The AMA Queensland Presidents Award is an initiative of Queensland Health and the
Australian College of Health Executives (QId). It is awarded by the State AMA President in
recognition of service and professionalism.

The recipient of the award for 2007 was Dr Beres Wenck. Dr Wenck received the award for her contribution to and involvement
in the profession and commitment to committee work for the profession in general.

Dr Wenck is a member of the MDA National Council and chair of the MDA National Insurance Queensland Advisory and Clinical
Risk Management Committees.

We extend our congratulations to her for the receipt of the award.

Council and Board Meet in Melboume

In recognition of the Australia wide operations of the MDA National Group, the Council of MDA National
and Board of MDA National Insurance met in Melbourne in June 2007 .

The MDA National Group was founded in Western Australia in 1925. However, the majority of our Members now reside in the Eastern States. We
are proud of both our heritage and also the fact that we have been able to move seamlessly to operate as a truly national medical indemnity insurer
with offices in all mainland Australian states.

An important part of our successful national operation is to ensure that local conditions are understood at all levels of the business. With this in
mind, the Council and Board are committed to meeting outside WA once a year.

These meetings enable Councillors and Directors to meet:

e The State Advisory Committee to discuss and share views particular to the region.

e Members and other key stakeholders in the state.

e |ocally based staff and thank them for their commitment to the MDA National Group.

In 2008, the meetings will be held in Brisbane.

Peter Forbes
Managing Director
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MDA National Notification of Incident Form

Member Details

Full name

Membership number (if current Member)

Patient Details

Name

Address Postcode:
Employment

Date of birth / / Male Female @ Marital status No. of dependents

Treatment given

Outcome

Patient type Private Public Public with private consultation Not yet known

Other Practitioners Involved

Name

Address Postcode:
Name

Address Postcode:
Name

Address Postcode:

Incident Details

Location of incident

State of occurrance Date of incident / / Date you became aware of incident / /
Your medical specialty at time of incident

Brief Summary of Incident

Include details of patient presentation, diagnosis, treatment and outcome.

Do not send originals of medical records - send copies only if relevant to the notification. Please ensure your original records are preserved and kept
separate from any correspondence with MDA National Insurance. If this matter develops into a claim, they will become critical to your defence.
Attach any correspondence relevant to the notification. Attach additional comments on separate pages if necessary.

Signature Date

Policy holders based in WA, NT, SA and overseas Policy holders based in all other states

Please post or fax the completed form and related documents to: Please post or fax the completed form and related documents to:

Claims Division, MDA National Insurance Claims Division, MDA National Insurance

PO Box 1557, Subiaco WA 6904 Level 5, 69 Christie St, St Leonards NSW 2065

Fax: (08) 9415 1492 Fax: (02) 9460 8344

Freecall: 1800 011 255 Email: peaceofmind@mdanational.com.au www.mdanational.com.au

> Insurance policies available through the MDA National Group are underwritten by MDA National Insurance Pty Ltd (MDA National Insurance) ABN 56 058 271 417
] M D A AFS Licence No. 238073. With limited exceptions, they are available only to members of MDA National. MDA National Insurance is a wholly owned subsidiary
of the Medical Defence Association of Western Australia (Incorporated), trading as MDA National, ARBN 055 801 771. Incorporated in Western Australia. The
liability of members is limited.

Privacy: The MDA National Group collects personal information to provide and market our services. We may share personal information with other organisations
that assist us in doing this. You may access personal information we hold about you, subject to the Federal Privacy Act. If you wish to change your contact details
or be removed from our mailing lists, please contact us at 1800 011 255. For more information or to see our privacy policy contact us on 1800 011 255.
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Please notify us
noWIll

Do not forget to let us know,

as quickly as possible, of any
incidents that may give rise

to a claim. In some cases a
claim can be minimised or even
avoided altogether where we
have immediate notification.

It is also a condition of your

MDA National Insurance Professional
Indemnity Insurance Policy that
claims or circumstances are notified
in writing as soon as practicable.

Don’t wait for a complaint or
adverse outcome to become a
claim before you notify us of the
incident concerned.

Please use this form to notify us of
any incidents. It is a good rule of
thumb that if you are worried about
an outcome, you should report it.

To quickly notify us of an incident
you can also log-in to our secure
Member Online Services at
www.mdanational.com.au to
complete and submit the form
online. If you require assistance
logging into the secure section of
the website, please contact Member
Services on 1800 011 255 during
business hours.

Remember - the sooner we
know about an incident, the
quicker we can help.

Would You Like to Receive Defence Upaate via Email”?

We offer all readers the opportunity to receive an electronic copy of Defence Update
instead of a hard copy.

If you would prefer to receive your quarterly magazine by email,

please let us know by sending an email to defenceupdate@mdanational.com.au
putting the word ‘Subscribe’ in the subject line and including your name

and Member number in the body of the email.

You will be able to change the way you receive Defence

Update at any time, simply by sending an email to the address
above.

It is also possible to change the way you receive publications from
MDA National by logging into the Member Online Services and
noting your preference on your Membership record. If you require

assistance logging into the secure section of the website, please
contact Member Services on 1800 011 255 during business hours.

Adelaide Office is Moving!

We are pleased to announce that MDA National is moving into
permanent premises in Adelaide.

From 1 October 2007, the MDA National team will be found at:

63 Waymouth St
Adelaide SA 5000

Freecall: 1800 011 255

We are looking forward to providing an even higher level of services to our South Australian
Members from the new premises.

@ MDA
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Freecall: 1800 011 255 mdanational.com.au

Perth Melbourne Sydney Brisbane Adelaide

Level 3, 516 Hay Street Level 1 Level 5, AMA House, Level 8 63 Waymouth St
Subiaco WA 6008 101 Dundas Place 69 Christie Street 87 Wickham Terrace Adelaide SA 5000
Albert Park VIC 3206 St Leonards NSW 2065 Spring Hill QLD 4000

The information in Defence Update is intended as a guide only and should not be taken as legal or clinical advice. We recommend you always contact your indemnity provider when advice in relation to your liability for
matters covered under your insurance policy is required.

Any case histories used are based on actual medical negligence claims or medicolegal referrals; however certain facts have been omitted or changed by the author to ensure the anonymity of the parties involved.

Insurance policies available through the MDA National Group are underwritten by MDA National Insurance Pty Ltd (MDA National Insurance) ABN 56 058 271 417, AFS Licence No. 238073. With limited exceptions they
are available only to Members of MDA National.

MDA National Insurance is a wholly owned subsidiary of the Medical Defence Association of Western Australia (Incorporated) ARBN 055 801 771, trading as MDA National incorporated in Western Australia. The liability
of members is limited.

Before you make any decision whether to buy or hold any products issued by MDA National Insurance, please consider the relevant Product Disclosure Statement and Policy Wording. Contact us if you require a copy.

Privacy: The MDA National Group collects personal information to provide and market our services or to meet legal obligations. We may share personal information with other organisations that assist us in doing this.
You may access personal information we hold about you, subject to the Federal Privacy Act. The MDA National Group’s Privacy Policy is available by calling us on 1800 011 255 or by visiting our website at
www.mdanational.com.au If you wish to change your contact details or to be removed from our mailing list please contact us on 1800 011 255.
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